COUNTY OF SUMMIT
BOARD OF ELECTIONS

Request for Proposal No. 1
Extended Service and Maintenance:
Voting System Hardware

Buyer Name: Summit County Board of Elections
Telephone Number: (330) 643-5345
E-Mail Address: summit@@sos.state.oh.us

Estimated Timeline:

Key Milestone: Date:

Issue Date 8/2/16

Questions Due 8/9/16- 4:00 pm
Anticipated Addenda Posting 8/12/16

Proposal Due Date 8/17/16- 4:00 pm
Anticipated Award Date 8/19/16
Anticipated Contract Start Date 8/31/16
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LEGAL NOTICE
INVITATION TO BIDDERS

Sealed proposals will be received up to 4:00 P.M. on Wednesday, August 17, 2016 at the
office of the Summit County Board of Elections, 470 Grant Street, Akron, OH 44311-
1157, for the service and preventive maintenance of the voting equipment hardware.
Contracts shall be let to the lowest responsible bidder. The Board, however, reserves the
right to reject any or all proposals. Request for proposals are available in print format at
the office of the Summit County Board of Elections or in electronic format downloadable
from www.summitcountyboe.com. All proposals must be clearly marked “Proposals
Enclosed” on the outside of the envelope.

BY ORDER OF THE SUMMIT COUNTY BOARD OF ELECTIONS
WILLIAM D. RICH, CHAIR
JOSEPH P. MASICH, DIRECTOR



RFP Checklist for Proposal Contents and Responsiveness

This page provides a checklist for Bidders convenience to help recall the important requirements of the
RFP. The list may not be all inclusive. The Bidder is responsible to read the RFP and submit all the
required responses. If Bidder has any questions concerning these requirements please contact the Buyer
listed on the front page of this RFP.

Article 1 and Attachments:

Response has been provided for all items requested in Article 1, Statement of
Work. The Technical Proposal Requirements have been met and all responses are
included in the format designated in Article 3.

Price Proposal for the RFP has been included in proposal, according to the
instructions in Article 3 and using the format in the price table attached to the
RFP, if included. If the RFP requires that pricing be sealed separately, these
directions must be followed or the proposal may be viewed as noncompliant.

Article 2:

Staternent that a Certificate of Insurance will be provided as a condition of award
has been included.

Acknowledgement and concurrence with each term and condition listed in
Article 2 of the RFP has been provided within Proposal, with any comments or
issues clearly identified.

Article 3:

Response has been provided for all items requested in Article 3 including a
signature by an individual authorized to legally bind Bidder’'s company.

Other:

The Certifications and Representations have been complete and stored in the
Bidder’s account.
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Article 1 — Statement of Work (SOW)

1.000 PROJECT IDENTIFICATION
1.001 Project Request

The County of Summit, State of Ohio, (County) through the Summit County Board of
Elections (“SCBOE”), is soliciting proposals to establish a contract with qualified vendors to
provide ongoing maintenance for voting systems approved for use in the County of Summit,
State of Ohio. Maintenance under the contract will cover break/fix, preventive maintenance, and
technical support for specified optical scan voting systems and voter assists terminals (VATs,
used by disabled voters). The overall objective of this Request for Proposal (RFP) is to provide
maintenance for all voting systems currently in use by SCBOE. Preventive maintenance covered
under this RFP will include (485) M100 Tabulators, (6) M650 Tabulators and (250) AutoMarks.
SCBOE reserves the right to change the quantities listed for any of the voting equipment covered
under this RFP. Any contract awarded from this solicitation will be for a five (5) year term with
fixed prices.

1.002 Background

A full list of current voting systems, along with associated firmware and EMS software
(including version numbers), is included below in Section 1.102, Environment. Bidders must
provide certification that they are authorized and capable of fulfilling all maintenance
requirements (including the ability to provide replacement parts) as defined by this RFP for the
systems represented by their proposal.

1.100 SCOPE OF WORK AND DELIVERABLES
1.101 In Scope
The contract resulting from this solicitation will include the following;

A. Break/fix only — Voter Assist Terminals (VATs) hardware

B. Preventive Maintenance (Tabulators)
. Annual preventive maintenance package
o Preventive maintenance must consist of standard steps and checklist for

each tabulator
1.102 Environment
A. Current Environment

The Current voting systems in use in Summit County, along with corresponding EMS
software and product version numbers are as follows: 1) M100 Tabulator, ES&S, Firmware
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Version 5.2.1.0; 2) M650 Tabulator, ES&S, Firmware Version 2.1.00; AutoMark, ES&S,
Firmware Version 1.1.

B. Future Environment

Future upgrades to existing tabulators/VATs may be made, subject to the County’s
approval. SCBOE is aware of one planned upgrade that is currently available.

SCBOE’s intent is to ensure full maintenance for system “packages” as defined above; to
that end, the County’s preference is to receive proposals that represent complete system

packages.

Proposal Response;

Bidders must provide a detailed response outlining the systems and packages covered by their

proposal.

1.103 Detailed Requirements
The following requirements and deliverables are required for the resulting contract:
A. Break/fix - AutoMark, Voter Assist Terminals (VATS)

Bidders must certify that they have the ability to perform all repair work and they will
maintain and undertake all repairs in accordance with the applicable manufacturer’s
recommendations. Bidders must represent that they will do all associated work on premises.

The Contractor shall repair all broken VATSs, providing parts, labor and support. This
repair work specifically includes bent pin damage to the SBC Board caused by CF Cards. The
Contractor shall repair or replace any VAT hardware that becomes inoperable, is defective in
material or workmanship, or otherwise fails to perform substantially in accordance with the VAT
system’s documentation. VATs print ink cartridges must be acceptable for use from
commercially off-the-shelf (COTS) sources. Pricing will be by hourly rate for repair plus
materials (as listed as part of the Proposal response in Appendix A).

Proposal response:

Bidders must provide a detailed response outlining how the requirements noted in this section will
be met, including specific County roles and Contractor roles.

B. Preventive Maintenance (Tabulators only)

Preventive maintenance will be performed annually for M100 and M650 tabulators.
Preventive maintenance includes both remedial and preventive maintenance services, including
all labor and parts (except consumables such as printer ribbons, paper rolls, and batteries).
Bidders must provide standard cost for all consumables, as well as information on how and when
to obtain replacement consumables, and consumables that are available commercially off-the-
shelf (COTS). Preventive maintenance must consist of standard steps and checklists for each
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tabulator, samples of which are provided in Appendix B — Preventive Maintenance Sample
Checklists. Bidders must submit their official preventive maintenance checklists with their
proposals. SCBOE has final approval over all preventive maintenance checklists.

Given the above prescribed preventive maintenance schedule, pricing will be proposed in yearly
increments {payments will be made annually after satisfactory completion of work).

Proposal response:

Bidders must provide a detailed response outlining how the requirements noted in this section
will be met, including specific County roles and Contractor roles.

C. Technical Support Response Requirements

(NOTE: SCBOE may contract and pay separately for Election Day Support, which will entail
individual specific requirements over and above what is listed here.)

1. Help Desk Telephone Support

a. Toll-Free Number: Contractor must provide a single toll-free number for
Help Desk Support. This toll-free number must allow callers to speak
directly to live support representatives that are equipped to handle SCBOE
service needs.

b. Timeframe availability: Bidders shall propose pricing structures that allow
for Help Desk Support during regular business hours (Mon-Fri, 8am-
4:30pm, Eastern-Standard time).

c. Response time for calls: Response to calls is required within one business
day of receipt of the call.

d. For Election Day Support, a twenty-four (24) hour “emergency” toll-free
number must be available for on-call service and support, for a period
including the day of, before, and the day after the election.

2. Equipment Repair/Replace

a. Contractor must maintain a reasonable supply of EAC certified and
compatible manufacturer replacement parts and components necessary to
repair malfunctioning equipment and return it to service. Technicians must
be equipped with all commonly required spare parts.

b. Attempts must be made to repair equipment on-site. Equipment must be
repaired or replaced within ten (10) business days. Repaired/replaced
equipment must be available to allow for adequate time for pre-election
testing and successful use on Election Day.
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c. In the event of inoperability on Election Day, bidders shall indicate
whether they have the ability to make loaner equipment available and; if
so, if loaner equipment is available free of charge or at a cost.

d. If a need exists to ship equipment for repair/replacement, the Contractor
shall be responsible for the shipping cost.

Reporting Requirements

a. Contractor shall provide written information on any tabulator/VAT
hardware problems that are encountered, along with the solution to those
problems.

b. Contractor shall provide written reports annually (or on a regular

timeframe mutually agreed upon between SCBOE and the Contractor) that
summarize service completed during the reporting period; service
scheduled for the upcoming reporting period.

c. Contractor shall notify SCBOE of any material errors or defects in the
tabulator/VAT hardware, or made known to the Contractor from any
source during the Contract term that could produce inaccurate or otherwise
materially incorrect results. Contractor shall initiate actions as may be
commercially necessary or proper to effect corrections of any such errors
or defects.

Support Personnel

The Contractor shall provide an overall Project Manager who will serve as the
principal point of contact for the Contractor with SCBOE.

The Contractor shall provide well-trained support personnel for all activities that
are the Contractor’s responsibility.

For preventive maintenance visits and when maintenance needs require an in-
person visit by Contractor support personnel, Contractor staff must work with
SCBOE to establish mutually agreeable timeframes and locations for repairs and
preventive maintenance services. The Contractor must develop a proposed
preventive maintenance schedule for review and approval by SCBOE; pricing
should be proposed for on-site preventive maintenance.

While on-site, Contractor support staff must establish contact with the designated
SCBOE representative upon arrival and before leaving. Contractor staff must
provide representative with a copy of the completed Preventive Maintenance
checklist, a written status update upon completion of support/maintenance,
indicating the work that was completed any outstanding issues and the plan for
resolving those issues.
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All service technicians shall:

a. Be well trained, professional and experienced in the maintenance and
repair of tabulators, VATSs; and capable of replacing malfunctioning
equipment.

b. Have reliable dedicated transportation of sufficient size to accommodate

the transport of voting equipment as needed.

c. Maintain a reasonable supply of EAC certified and compatible
manufacturer replacement parts and components necessary to repair
malfunctioning equipment and return it to service.

d. Have cellular telephones or other means of real-time communication, and
must provide contact information to SCBOE.

Proposal response:

Bidders must provide a detailed response outlining how the requirements noted in this section
will be met, including specific SCBOE roles and Contractor roles.

1.200 COMPENSATION AND PAYMENT

1.201 Compensation and Payment

Tabulator service, maintenance and support costs will be invoiced as a Firm Fixed Price per the
attached Appendix A, Cost Table. Payment will be made on an annual basis. The annual
payment will be made on a timeframe mutually agreed upon by the Contractor and SCBOE.

Preventive Maintenance for AutoMark VATs will be an optional cost. SCBOE will notify the
Contractor in advance of each one (1) year period whether VAT Preventive Maintenance will be
selected for the upcoming period.

Method of Payment
Payments made by SCBOE will be paid via check, or other comparable negotiable instrument,
upon receipt of an annual invoice from the Contractor. The Cost Table in Appendix A must be

used as the format for submitting pricing information.

Proposal response:

| Bidders must complete the Cost Table attached (APPENDIX A)

Travel

SCBOE will not pay for any travel expenses, including hotel, mileage, meals, parking, etc.
Travel time will not be reimbursed.
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Statements of Work and Issuance of Purchase Orders

The parties agree that the Services/Deliverables to be rendered by Contractor pursuant to this
Contract (and any future amendments of it) will be defined and described in detail in Statements
of Work or Purchase Order {PO) executed under this Contract, Contractor shall not be obliged or
authorized to commence any work to implement a Statement of Work until authorized via a PO
issued against this Contract. Contractor shall perform in accordance with this Contract, including
Statements of Work/Purchase Orders executed under it.

Invoicing
For invoices to SCBOE, the Contractor shall submit properly itemized invoices to;
Summit County Board of Elections

470 Grant Street
Akron, OH 44311

or by email to:
summit(esos.state.oh.us

Invoices must provide and itemize, as applicable:

Contract number

Purchase Order number

Contractor name, address, phone number, and Federal Tax Identification Number
Description of items covered, including:

. Preventive Maintenance (including timeframes)

Price for each time

Net invoice price for each item

Shipping costs (if applicable)

Other applicable charges

Total invoice charges

Total invoice price

Payment terms, including any available prompt payment discount

Invoices must include all pertinent categories as listed in the Cost Table. Incorrect or incomplete
invoices will be returned to Contractor for correction and reissuance.
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Article 2 - Terms and Conditions

2.000 CONTRACT STRUCTURE AND TERM
2.001 Contract Term

This Contract is for a period of five (5) years beginning August 31, 2016 through August 30,
2021, unless the contract is terminated under Section 2.900. All outstanding Purchase Orders
must also expire upon the termination for any of the reasons listed in Section 2.900 of the
Contract, unless otherwise extended under the Contract. Absent an early termination for any
reasons, Purchase Orders issued but not expired, by the end of the Contract’s stated term, shall
remain in effect for the balance of the fiscal year for which they were issued.

2.002 Legal Effect

Contractor accepts this Contract by signing two copies of the contract and returning them to the
SCBOE. The Contractor shall not proceed with the performance of the work to be done under the
Contract, including the purchase of necessary materials, until both parties have signed the
Contract to show acceptance of its terms, and the Contractor receives a contract release/purchase
order that authorizes and defines specific performance requirements.

Except as otherwise agreed in writing by the parties, SCBOE shall not be liable for costs
incurred by Contractor or payment under this Contract, until Contractor is notified in writing that
this Contract or Change Order has been approved by SCBOE (if required), signed by all the
parties and a Purchase Order against the Contract has been issued.

2.003 Attachments & Exhibits

All attachments and Exhibits affixed to any and all Statement(s) of Work, or appended to or
referencing this Contract, are incorporated in their entirety and form part of this Contract.

2.004 Ordering

SCBOE must issue an approved written Purchase Order, Blanket Purchase Order, Direct
Voucher or Procurement Card Order to order any Services/Deliverables under this Contract. All
orders are subject to the terms and conditions of this Contract. No additional terms and
conditions contained on either a Purchase Order or Blanket Purchase Order apply unless they are
specifically contained in that Purchase Order or Blanket Purchase Order’s accompanying
Statement of Work. Exact quantities to be purchased are unknown; however, the Contractor will
be required to furnish all such materials and services as may be ordered during the Contract
period. Quantities specified, if any, are estimates based on prior purchases, and SCBOE is not
obligated to purchase in these or any other quantities.

2.005 Order of Precedence
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The Contract, including any Statements of Work and Exhibits, to the extent not contrary to the
Contract, each of which is incorporated for all purposes, constitutes the entire agreement
between the parties with respect to the subject matter and supersedes all prior agreements,
whether written or oral, with respect to the subject matter and as additional terms and conditions
on the purchase order must apply as limited by Section 2.004,

In the event of any inconsistency between the terms of the Contract and a Statement of Work, the
terms of the Statement of Work shall take precedence (as to that Statement of Work only);
provided, however, that a Statement of Work may not modify or amend the terms of the
Contract. The Contract may be modified or amended only by a formal Contract amendment.

2.006 Headings

Captions and headings used in the Contract are for information and organization purposes.
Captions and headings, including inaccurate references, do not, in any way, define or limit the
requirements or terms and conditions of the Contract,

2.007 Reformation and Scverability

Each provision of the Contract is severable from all other provisions of the Contract and, if one
or more of the provisions of the Contract is declared invalid, the remaining provisions of the
Contract remain in full force and effect.

2.008 Consents and Approvals
Except as expressly provided otherwise in the Contract, if either party requires the consent or

approval of the other party for the taking of any action under the Contract, the consent or
approval must be in writing and must not be unreasonably withheld or delayed.

2.009 No Waiver of Default

If a party fails to insist upon strict adherence to any term of the Contract then the party has not
waived the right to later insist upon strict adherence to that term, or any other term, of the
Contract.

2.010 Survival
Any provisions of the Contract that impose continuing obligations on the parties, including
without limitation the parties’ respective warranty, indemnity and confidentiality obligations,

survive the expiration or termination of the Contract for any reason, including specific references
to survival of any other section.

2.011 Change Requests

SCBOE reserves the right to request from time to time any changes to the requirements and
specifications of the Contract and the work to be performed by the Contractor under the
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Contract. During the course of ordinary business, it may become necessary for SCBOE to
discontinue certain business practices or create Additional Services/Deliverables. At a minimum,
to the extent applicable, Contractor shall provide a detailed outline of all work to be done,
including tasks necessary to accomplish the Additional Services/Deliverables, timeframes, listing
of key personnel assigned, estimated hours for each individual per task, and a complete and
detailed cost justification.

If SCBOE requests or directs the Contractor to perform any Services/Deliverables that are
outside the scope of the Contractor’s responsibilities under the Contract (“New Work”), the
Contractor must notify SCBOE promptly before commencing performance of the requested
activities it believes are New Work. If the Contractor fails to notify SCBOE before commencing
performance of the requested activities, any such activities performed before the Contractor
gives notice shall be conclusively considered to be in-scope Services/Deliverables and not New
Work.

If SCBOE requests or directs the Contractor to perform any services or provide deliverables that
are consistent with and similar to the Services/Deliverables being provided by the Contractor
under the Contract, but which the Contractor reasonably and in good faith believes are not
included within the Statements of Work, then before performing such Services or providing such
Deliverables, the Contractor shall notify SCBOE in writing that it considers the Services or
Deliverables to be an Additional Services/Deliverable for which the Contractor should receive
additional compensation. If the Contractor does not so notify SCBOE, the Contractor shall have
no right to claim thereafter that it is entitled to additional compensation for performing that
Service or providing that Deliverable. If the Contractor does so notify SCBOE, then such a
Service or Deliverable shall be governed by the Change Request procedure in this Section.

In the event prices or service levels are not acceptable to SCBOE, the Additional Services or
New Work shall be subject to competitive proposal based upon the specifications.

(1)  Change Request at SCBOE Request.
If SCBOE requires Contractor to perform New Work, Additional Services or make
changes to the Services that would affect the Contract completion schedule or the amount
of compensation due Contractor (a “Change’), SCBOE shall submit a written request for
Contractor to furnish a proposal for carrying out the requested Change (a “Change
Request™).

(2)  Contractor Recommendation for Change Request.
Contractor shall be entitled to propose a Change to SCBOE, on its own initiative, should
Contractor believe the proposed Change would benefit the Contract.

(3)  Upon receipt of Change Request or on its own initiative, Contractor shall examine the
implications of the requested Change on the technical specifications, Contract schedule
and price of the Deliverables and Services and shall submit to SCBOE without undue
delay a written proposal for carrying out the change. Contractor’s proposal shall include
any associated changes in the technical specifications, Contract schedule and price and
method of pricing of the Services. If the change is to be performed on a time and
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(4)

&)

(6)

2.012

materials basis, the Amendment Labor Rates shall apply to the provision of such
Services. If Contractor provides a written proposal and should Contractor be of the
opinion of that a requested Change is not to be recommended, it shall communicate its
opinion to SCBOE but shall nevertheless carry out the Change as specified in the written
proposal if SCBOE directs it to do so.

By giving Contractor written notice within a reasonable time, SCBOE shall be entitled to
accept a Contractor proposal for Change, to reject it, or to reach another agreement with
Contractor. Should the parties agree on carrying out a Change, a written Contract Change
Notice must be prepared and issued under this Contract, describing the Change and its
effects on the Services and any affected components of this Contract (a “Contract Change
Notice”).

No proposed Change shall be performed until the proposed Change has been specified in
a duly executed Contract Change Notice issued by SCBOE.

If SCBOE requests or directs the Contractor to perform any activities that Contractor
believes constitute a Change, the Contractor must notify SCBOE that it believes the
requested activities are a Change before beginning to work on the requested activities. If
the Contractor fails to notify SCBOE before beginning to work on the requested
activities, then the Contractor waives any right to assert any claim for additional
compensation or time for performing the requested activities. If the Contractor
commences performing work outside the scope of this Contract and then ceases
performing that work, the Contractor must, at the request of SCBOE, remedy any out-of-
scope work that would adversely affect the Contract.

Notices

Any notice given to a party under the Contract must be deemed effective, if addressed to the
party as addressed below, upon: (i) delivery, if hand delivered; (ii) receipt of a confirmed
transmission by facsimile if a copy of the notice is sent by another means specified in this
Section; (iii) the third Business Day after being sent by U.S. mail, postage pre-paid, return
receipt requested; or (iv) the next Business Day after being sent by a nationally recognized
overnight express courier with a reliable tracking system.

SCBOE:

Summit County Board of Elections
470 Grant Street

Akron,

Ohio 44311-1157

Fax: (330) 643-5422

Contractor:

Name:

Address:

Fax:
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Either party may change its address where notices are to be sent by giving notice according to
this Section.

2,013 Binding Commitments

Representatives of Contractor must have the authority to make binding commitments on
Contractor’s behalf within the bounds set forth in the Contract. Contractor may change the
representatives from time to time upon giving written notice.

2.014 Relationship of the Parties

The relationship between SCBOE and Contractor is that of client and independent contractor,
No agent, employee, or servant of Contractor or any of its Subcontractors shall be deemed to be
an employee, agent or servant of SCBOE for any reason. Contractor shall be solely and entirely
responsible for its acts and the acts of its agents, employees, servants and Subcontractors during
the performance of the Contract.

2.015 Covenant of Good Faith

Each party shall act reasonably and in good faith. Unless stated otherwise in the Contract, the
parties shall not unreasonably delay, condition or withhold the giving of any consent, decision or
approval that is either requested or reasonably required of them in order for the other party to
perform its responsibilities under the Contract.

2.016 Assignments

Neither party may assign the Contract, or assign or delegate any of its duties or obligations under
the Contract, to any other party (whether by operation of law or otherwise), without the prior
written consent of the other party. SCBOE may withhold consent from proposed assignments,
subcontracts, or novations, when in SCBOE’s judgement, the transfer of responsibility would
operate to decrease SCBOE’s likelihood of receiving performance on the Contract or SCBOE’s
ability to recover damages.

Contractor may not, without the prior written approval of SCBOE, assign its right to receive
payments due under the Contract. If SCBOE permits an assignment, the Contractor is not
relieved of its responsibility to perform any of its contractual duties and the requirement under
the Contract that all payments must be made to one entity continues.

If the Contractor intends to assign the contract or any of the Contractor’s rights or duties under
the Contract, the Contractor must notify SCBOE in writing at least 90 days before the
assignment. The Contractor also must provide SCBOE with adequate information about the
assignee within a reasonable amount of time before the assignment for SCBOE to determine
whether to approve the assignment.
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2.0617 Open Records

All information in any proposal submitted to SCBOE by Contractor and this Contractor is
subject to the provisions of the Ohio Open Records Act, O.R.C. § 149.43, et seq.

2.018 Disaster Recovery

Contractor and SCBOE recognize that SCBOE provides essential services in times of natural or
man-made disasters. Therefore, except as so mandated by Federal disaster response
requirements, Contractor personnel dedicated to providing Services/Deliverables under this
Contract shall provide SCBOE with priority service for repair and work in the event of a natural
or man-made disaster.

2.200 FINANCIAL PROVISIONS
2.201 Fixed Prices for Services/Deliverables

Each Statement of Work or Purchase Order issued under this Contract shall specify (or indicate
by reference to the appropriate Contract Exhibit) the firm, fixed prices for all
Services/Deliverables, and the associated payment milestones and payment amounts. SCBOE
may make progress payments to the Contractor when requested as work progresses, but not more
frequently than monthly, in amounts approved by SCBOE and the Contractor. Contractor shall
show verification of measurable progress at the time of requesting progress payments.

2.202 Adjustment for Reductions in Scope of Services/Deliverables
If the scope of the Services/Deliverables under any Statement of work issued under this Contract

is subsequently reduced by SCBOE, the parties shall negotiate an equitable reduction in
Contractor’s charges under such Statement of Work commensurate with the reduction in scope.

2.203 Scrvices/Deliverables Covered

SCBOE shall not be obligated to pay any amounts in addition to the charges specified in this
Contract for all Services/Deliverables to be provided by Contractor and its Subcontractors, if
any, under this Contract.

2.204 Pro-Ration

To extent there are Services that are to be paid for on a monthly basis, the cost of such Services
shall be pro-rated for any partial month.

2.205 Final Payment
The making of final payment by SCBOE to Contractor does not constitute a waiver by either

party of any rights or other claims as to the other party’s continuing obligations under the
Contract, nor shall it constitute a waiver of any claims by one party against the other arising from
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unsettled claims or failure by a party to comply with this Contract, including claims for Services
and Deliverables not reasonably known until after acceptance to be defective or substandard.
Contractor’s acceptance of final payment by SCBOE under this Contract shall constitute a
waiver of all claims by Contractor against SCBOE for payment under this Contract, other than
those claims previously filed in writing on a timely basis and still unsettled.

2.300 SUBCONTRACTING BY CONTRACTOR

2.301 Contractor Full Responsibility

Contractor shall have full responsibility for the successful performance and completion of all of
the Services and Deliverables. SCBOE shall consider Contractor to be the sole point of contact
with regard to all contractual matters under this Contract, including payment of any and all
charges for Services and Deliverables.

2.302 Consent to Delegation

Contractor shall not delegate any duties under this Contract to Subcontractor unless SCBOE has
given written consent to such delegation. SCBOE shall have the right of prior written approval of
all Subcontractors and to require Contractor to replace any Subcontractors found, in the
reasonable judgment of SCBOE, to be unacceptable. SCBOE'’s request shall be written with
reasonable detail outlining the reasons for the removal request. Additionally, SCBOE’s request
shall be based on legitimate, good faith reasons. Replacement Contractor(s) for the removed
Subcontractor shall be fully qualified for the position. If SCBOE exercises this right, and the
Contractor cannot immediately replace the removed Subcontractor, SCBOE shall agree to an
equitable adjustment in schedule or other terms that may be affected by SCBOE’s required
removal.

2.303 Subcontractor Bound to Contract

In any subcontracts entered into by Contractor for the performance of the Services, Contractor
shall require the Subcontractor, to the extent of the Services to be performed by the
Subcontractor, to be bound to Contractor by the terms of this Contract and to assume toward
Contractor all of the obligations and responsibilities that Contractor, by this Contract, assumes
toward SCBOE. SCBOE reserves the right to receive copies of and review all subcontracts,
although Contractor may delete or mask any proprietary information, including pricing,
contained in such contracts before providing them to SCBOE. The management of any
Subcontractor shall be the responsibility of Contractor, and Contractor shall remain responsible
for the performance of its Subcontractors to the same extent as if Contractor had not
subcontracted such performance. Contractor shall make all payments to Subcontractors or
suppliers of Contractor. Except as otherwise agreed in writing by SCBOE and Contractor,
SCBOE shall not be obligated to direct payments for the Services other than to Contractor.
SCBOE’s written approval of any Subcontractor engaged by Contractor to perform any
obligation under this Contract shall not relieve Contractor of any obligations or performance
required under this Contract.
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2.304 Flow Down

Except where specifically approved in writing by SCBOE on a case-by-case basis, Contractor
shall flow down the obligations in Sections 2.500, 2.600, 2.700, 2.800, 2.1300, 2.1400, 2.1600
and 2.1700 in all of its agreements with any Subcontractors.

2.305 Competitive Selection

The Contractor shall select subcontractors (including suppliers) on a competitive basis to the
maximum practical extent consistent with the objectives and requirements of the Contract.

2400 SCBOE RESPONSIBILITIES
2.401 Equipment

SCBOE shall provide only the equipment and resources identified in the Statement of Work and
other Contract Exhibits.

2.402 Facilities

SCBOE must designate space as long as it is available and as provided in the Statement of Work,
to house the Contractor’'s personnel whom the parties agree will perform the
Services/Deliverables at SCBOE facilities (collectively, the “County Facilities™). The Contractor
shall have reasonable access to, and unless agreed otherwise by the parties in writing must
observe and comply with all rules and regulations relating to each of the County Facilities
(including hours of operation) used by the Contractor in the course of providing the Services.
Contractor agrees that it shall not, without the prior written consent of SCBOE, uses any County
Facilities or access any SCBOE information systems provided for the Contractor’s use, or to
which the Contractor otherwise gains access in the course of performing the Services, for any
purpose other than providing the Services to SCBOE.

Contractor and SCBOE each acknowledge that the other possesses and shall continue to possess
confidential information that has been developed or received by it. As used in this Section,
“Confidential Information” of Contractor must mean all non-public proprietary information of
Contractor (other than Confidential Information of SCBOE as defined below), which is marked
confidential, restricted, proprietary, or with a similar designation. “Confidential Information” of
SCBOE must mean any information which is retained in confidence by SCBOE (or otherwise
required to be held in confidence by SCBOE under applicable federal, state and local laws and
regulations) or which, in the case of tangible materials provided to Contractor by SCBOE under
its performance under this Contract, is marked as confidential, proprietary or with a similar
designation by SCBOE. “Confidential Information™ excludes any information (including this
Contract) that is publicly available under Ohio’s Open Records Act.

2.403 Protection and Destruction of Confidential Information
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SCBOE and Contractor shall each use at least the same degree of care to prevent disclosing to
third parties the Confidential Information of the other as it employs to avoid unauthorized
disclosure, publication or dissemination of its own confidential information of like character, but
in no event less than reasonable care. Neither Contractor nor SCBOE shall (i) make any use of
the Confidential Information of the other except as contemplated by this Contract, (ii) acquire
any right in or assert any lien against the Confidential Information of the other, or (iii) if
requested to do so, refuse for any reason to promptly return the other party’s Confidential
Information to the other party. Each party shall limit disclosure of the other party’s Confidential
Information to employees and Subcontractors who must have access to fulfill the purposes of this
Contract. Disclosure to, and use by, a Subcontractor is permissible where (A) use of a
Subcontractor is authorized under this Contract, (B) the disclosure is necessary or otherwise
naturally occurs in connection with work that is within the Subcontractor’s scope of
responsibility, and (C) Contractor obligates the Subcontractor in a written Contract to maintain
SCBOE’s Confidential Information in confidence. At SCBOE’s request, any employee of
Contractor and of any Subcontractor having access or continued access to SCBOE’s Confidential
Information may be required to execute an acknowledgment that the employee has been advised
of Contractor’s and the Subcontractor’s obligations under this Section and of the employee’s
obligation to Contractor or Subcontractor, as this case may be, to protect the Confidential
Information from unauthorized use or disclosure,

Promptly upon termination or cancellation of the Contract for any reason, Contractor must
certify to SCBOE that Contractor has destroyed all County Confidential Information.

2.404 Exclusions

Notwithstanding the foregoing, the provisions in this Section shall not apply to any particular
information which SCBOE or Contractor can demonstrate (i) was, at the time of disclosure to it,
in the public domain; (ii) after disclosure to it, is published or otherwise becomes part of the
public domain through no fault of the receiving party; (iii) was in the possession of the receiving
party at the time of disclosure to it without an obligation of confidentiality; (iv) was received
after disclosure to it from a third party who had a lawful right to disclose the information to it
without any obligation to restrict is further disclosure; or (v) was independently developed by the
receiving party without reference to Confidential Information of the furnishing party. Further, the
provisions of this Section shall not apply to any particular Confidential Information to the extent
the receiving party is required by law to disclose the Confidential Information, provided that the
receiving party (i) promptly provides the furnishing party with notice of the legal request, and (ii)
assists the furnishing party in resisting or limiting the scope of the disclosure as reasonably
requested by the furnishing party.

2.405 No Implied Rights
Nothing contained in this Section must be construed as obligating a party to disclose any
particular Confidential Information to the other party, or as granting to or conferring on a party,

expressly or impliedly, any right to license to the Confidential Information of the other party.

2.406 Respective Obligations
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The parties’ respective obligations under this Section must survive the termination or expiration
of this Contract for any reason.

2.500 RECORDS AND INSPECTIONS
2.501 Examination of Records

For seven (7) years after the Contractor provides any work under this Contract (the “Audit
Period”), SCBOE may examine and copy any of the Contractor’s books, records, documents and
papers pertinent to establishing Contractor’s compliance with the Contract and with applicable
laws and rules. SCBOE shall notify the Contractor 20 days before examining the Contractor’s
books and records. SCBOE does not have the right to review any information deemed
confidential by the Contractor to the extent access would require the confidential information to
become publicly available. This provision also applies to the books, records, accounts,
documents and papers, in print or electronic form, of any parent, affiliated or subsidiary
organization of Contractor, or any Subcontractor of Contractor performing services in connection
with the Contract.

2.502 Retention of Records

Contractor shall maintain at least until the end of the Audit Period all pertinent financial and
accounting records (including time sheets and payroll records, and information pertaining to the
Contract and to the Services, equipment, and commodities provided under the Contract)
pertaining to the Contract according to generally accepted accounting principles and other
procedures specified in this Section. Financial and accounting records shall be made available,
upon request, to SCBOE at any time during the Audit Period. If an audit, litigation, or other
action involving Contractor’s records is initiated before the end of the Audit Period, the records
shall be retained until all issues arising out of the audit, litigation, or other action are resolved or
until the end of the Audit Period, whichever is later.

2.503 Audit Resolution

If necessary, the Contractor and SCBOE shall meet to review each audit report promptly after
issuance. The Contractor shall respond to each audit report in writing within 30 days from receipt
of the report, unless a shorter response time is specified in the report. The Contractor and
SCBOE shall develop, agree upon and monitor an action plan to promptly address and resolve
any deficiencies, concerns, and/or recommendations in the audit report.

2.504 Errors

If the audit demonstrates any errors in the documents provided to SCBOE, then the amount in
error shall be reflected as a credit and/or debit on the next invoice and in subsequent invoices
until the amount is paid or refunded in full. However, a credit or debit may not be carried for
more than four (4) invoices. If a balance remains afier four (4) invoices, then the remaining
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amount shall be due as a payment or refund within 45 days of the last quarterly invoice that the
balance appeared on or termination of the contract, whichever is earlier.

2.600 WARRANTIES

2.601 Warranties and Representations

The Contractor represents and warrants:

(a)

(b)

(c)

(d)

(e)

(H
(2

It is capable in all respects of fulfilling and must fulfill all of its obligations under
this Contract. The performance of all obligations under this Contract must be
provided in a timely, professional, and workman-like manner and must meet the
performance and operational standards required under this Contract.

The Contract Appendices, Attachments and Exhibits identify the equipment and
software and services necessary for the Deliverable(s) to perform and Services to
operate in compliance with the Contract’s requirements and other standards of
performance.

It is the lawful owner or licensee of any Deliverable licensed or sold to SCBOE
by Contractor or developed by Contractor under this Contract, and Contractor has
all of the rights necessary to convey to SCBOE the ownership rights or licensed
use, as applicable, if any, and all Deliverables. None of the Deliverables provided
by Contractor to SCBOE under either this Contract, or their use by SCBOE shall
infringe the patent, copyright, trade secret, or other proprietary rights of any third

party.

If, under this Contract, Contractor procures any equipment, software or other
Deliverable for SCBOE (including equipment, software and other Deliverables
manufactured, re-marketed or otherwise sold by Contractor under Contractor’s
name), then in addition to Contractor’s other responsibilities with respect to the
items in this Contract, Contractor must assign or otherwise transfer to SCBOE or
its designees, or afford SCBOE the benefits of, any manufacturer’s warranty for
the Deliverable.

The contract signatory has the power and authority, including any necessary
corporate authorizations, necessary to enter into this Contract, on behalf of

Contractor.
It is qualified and registered to transact business in all locations where required.

Neither the Contractor nor any Affiliates, nor any employee of either, has, must
have, or must acquire, any contractual, financial, business, or other interest, direct
or indirect, that would conflict in any manner or degree with Contractor’s
performance of its duties and responsibilities to SCBOE under this Contract or
otherwise create an appearance of impropriety with respect to the award or
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0)

)

0)

(k)

)

(m)

(n)

performance of this Agreement. Contractor must notify SCBOE about the nature
of the conflict or appearance of impropriety within two (2) days of learning about
it.

Neither Contractor nor any Affiliates, nor any employee of either has accepted or
must accept anything of value based on an understanding that the actions of the
Contractor or Affiliates or employee on behalf of SCBOE would be influenced.
Contractor must not attempt to influence any County employee by the direct or
indirect offer of anything of value.

Neither Contractor nor any Affiliates, nor any employee of either has paid or
agreed to pay any person, other than bona fide employees and consultants
working solely for Contractor or the Affiliate, any fee, commission, percentage,
brokerage fee, gift, or any other consideration, contingent upon or resulting from
the award or making of this Contract.

The prices proposed by Contractor were arrived at independently, without
consultation, communication, or agreement with any other Bidder for the purpose
of restricting competition; the prices quoted were not knowingly disclosed by
Contractor to any other Bidder; and no attempt was made by Contractor to induce
any other person to submit or not submit a proposal for the purpose of restricting
competition.

All financial statements, reports, and other information furnished by Contractor to
SCBOE as part of its response to the RFP or otherwise in connection with the
award of this Contract fairly and accurately represent the business, properties,
financial condition, and results of operations of Contractor as of the respective
dates, or for the respective periods, covered by the financial statements, reports, or
other information, there have been no material adverse changes in the business,
properties, financial condition, or results of operations of Contractor.

All written information furnished to SCBOE by or for the Contractor in
connection with this Contract, including its proposal, is true, accurate, and
complete, and contains no untrue statement of material fact or omits any material
fact necessary to make the information not misleading.

It is not in material default or breach of any other contract or agreement that it
may have with SCBOE. Contractor further represents and warrants that it has not
been a party to any contract with SCBOE or any of its departments that was
terminated by SCBOE or the department within the previous five (5) years for the
reason that Contractor failed to perform or otherwise breached an obligation of
the contract.

If any of the certifications, representations, or disclosures made in the

Contractor’s original proposal response change afier contract award, the
Contractor is required to report those changes immediately to SCBOE.
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2.602 Warranty of Merchantability

Goods provided by Contractor under this agreement shall be merchantable. All goods provided
under this Contract shall be of good quality within the description given by SCBOE, shall be fit
for their ordinary purpose, shall be adequately contained and packaged within the description
given by SCBOE, shall conform to the agreed upon specifications, and shall conform to the
affirmations of fact made by the Contractor or on the container or label.

2.603 Warranty of Fitness for a Particular Purpose

When the Contractor has reason to know or knows any particular purpose for which the goods
are required, and SCBOE is relying on the Contractor’s skill or judgment to select or furnish
suitable goods, there is a warranty that the goods are fit for such purpose.

2.604 Warranty of Title

Contractor shall, in providing goods to SCBOE, convey good title in those goods, whose transfer
is right and lawful. All goods provided by Contractor shall be delivered free from any security
interest, lien, or encumbrance of which State, at the time of contracting, has no knowledge.
Goods provided by Contractor, under this Contract, shall be delivered free of any rightful claim
of any third person by of infringement or the like.

2.605 Equipment Warrant

To the extent Contractor is responsible under this Contract for maintaining equipment/system(s),
Contractor represents and warrants that it shall maintain the equipment/system(s) in good
operating condition and shall undertake all repairs and preventive maintenance according to the
applicable manufacturer’s recommendations for the period specified in this Contract.

Within ten (10) business days of notification from SCBOE, or within twenty-four (24) hours if
there is an upcoming election in less than fifteen (15) days, to ensure adequate time for pre-
election testing and successful use on Election Day, the Contractor must adjust, repair or replace
all equipment that is defective or not performing in compliance with the Contract. The
Contractor must assume all costs for replacing parts or units (except for consumables), and their
installation including transportation and delivery fees, if any. Refer to Section 1.103, Detailed
Requirements for additional details.

The Contractor must provide a local or toll-free telephone number to allow SCBOE to report
equipment failures and problems to be remedied by the Contractor.

The Contractor is the sole point of contact for warranty service. The Contractor warrants that it
shall pass through to SCBOE any warranties obtained or available from the original equipment
manufacturer, including any replacement, upgraded, or additional equipment warranties.

2.606 Equipment to be New or “Like New”
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If applicable, all equipment provided under this Contract by Contractor shall be new where
Contractor has knowledge regarding whether the equipment is new or assembled from new or
serviceable used parts that are like new in performance or has the option of selecting one or the
other. Equipment that is assembled from new or serviceable used parts that are like new in
performance is acceptable where Contractor does not have knowledge or the ability to select one
or other, unless specifically agreed otherwise in writing by SCBOE.

2.607 Prohibited Products

SCBOE will not accept salvage, distressed, or outdated merchandise. Shipping of such
merchandise to SCBOE, as a result of an order placed against the Contract, shall be considered
default by the Contractor of the terms and conditions of the Contract and may result in
cancellation of the Contract by SCBOE. The brand and product number offered for all items
shall remain consistent for the term of the Contract, unless Purchasing Operations has approved a
change order pursuant to Section 2.011.

2.608 Consequences for Breach

In addition to any remedies available in law, if the Contractor breaches any of the warranties
contained in this section, the breach may be considered as a default in the performance of a
material obligation of this Contract.

2.700 INSURANCE
2.701 Liability Insurance

The Contractor must provide proof of the minimum levels of insurance coverage as indicated
below. The insurance must protect SCBOE from claims that may arise out of or result from the
Contractor’s performance of services under the terms of this Contract, where the services are
performed by the Contractor, or by any subcontractor, or by anyone directly or indirectly
employed by any of them, or by anyone for whose acts they may be liable,

The Contractor waives all rights against SCBOE, its departments, divisions, agencies, offices,
commissions, officers, employees and agents for recovery of damages to the extent these
damages are covered by the insurance policies the Contractor is required to maintain under this
Contract.

All insurance coverage provided relative to this Contract/Purchase Order is PRIMARY and
NON-CONTRIBUTING to any comparable liability insurance (including self-insurances)
carried by SCBOE.

The insurance must be written for not less than any minimum coverage specified in this Contract
or required by law, whichever is greater.
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The insurers selected by Contractor must have an A.M. Best rating of A or better, or as otherwise
approved in writing by SCBOE, or if the ratings are no longer available, with a comparable
rating from a recognized insurance rating agency. All policies of insurance required in this
Contract must be issued by companies that have been approved to do business in the State of
Ohio.

Where specific limits are shown, they are the minimum acceptable limits. If Contractor’s policy
contains higher limits, SCBOE must be entitled to coverage to the extent of the higher limits.

The Contractor is required to pay for and provide the type and amount of insurance checked
below:

v 1. Commercial General Liability with the following minimum coverage:

$2,000,000 General Aggregate Limit other than Products/Completed Operations
$2,000,000 Products/Completed Operations Aggregate Limit

$1,000,000 Personal & Advertising Injury Limit

$1,000,000 Each Occurrence Limit

The Contractor must list SCBOE, its departments, divisions, agencies, offices, commissions,
officers, employees and agents as ADDITIONAL INSUREDS on the Commercial General
Liability certificate. The Contractors also agrees to provide evidence that insurance policies
contain a waiver of subrogation by the insurance company.

v 2. If a motor vehicle is used to provide services or products under this Contract, the
Contractor must have vehicle liability insurance on any auto including owned, hired and non-
owned vehicles used in Contractor’s business for bodily injury and property damage as required
by law.

The Contractor must list SCBOE, its departments, divisions, agencies, offices, commissions,
officers, employees and agents as ADDITIONAL INSUREDS on the vehicle liability certificate.
The Contractor also agrees to provide evidence that insurance policies contain a waiver of
subrogation by the insurance company.

V 3. Workers’ compensation coverage must be provided according to applicable laws
governing the employees and employers work activities in the state of the Contractor’s domicile.
If a self-insurer provides the applicable coverage, proof must be provided of approved self-
insured authority by the jurisdiction of domicile. For employees working outside of the state of
qualification, Contractor must provide appropriate certificates of insurance proving mandated
coverage levels for the jurisdictions where the employees’ activities occur.

Any certificates of insurance received must also provide a list of states where the coverage is
applicable.
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The Contractor also agrees to provide evidence that insurance policies contain a waiver of
subrogation by the insurance company. This provision must not be applicable where prohibited
or limited by the laws of the jurisdiction in which the work is to be performed.

V 4. Employer’s liability insurance with the following minimum limits:

$100,000 each accident
$100,000 each employee by disease
$500,000 aggregated disease

5. Employee Fidelity, including Computer Crimes, insurance naming SCBOE as a
loss payee, providing coverage for direct loss to SCBOE or any legal liability of SCBOE arising
out of or related to fraudulent or dishonest acts committed by the employees of Contractor or its
Subcontractors, acting alone or in collusion with others, in a minimum amount of one million
dollars ($1,000,000.00) with a maximum deductible of fifty thousand dollars ($50,000.00).

6. Umbrella or Excess Liability Insurance in a minimum amount of ten million
dollars ($10,000,000.00), which must apply, at a minimum, to the insurance required in
Subsection 1 (Commercial General Liability) above.

7. Professional Liability (Errors and Omissions) Insurance with the Following
minimum coverage: three million dollars ($3,000,000.00) each occurrence and three million
dollars ($3,000,000.00) annual aggregate,

8. Fire and Personal Property Insurance covering against any loss or damage to the
office space used by Contractor for any reason under this Contract, and the equipment, software
and other contents of the office space, including without limitation, those contents used by
Contractor to provide the Services to SCBOE, up to its replacement value, where the office space
and its contents are under the care, custody and control of Contractor. The policy must cover all
risks of direct physical loss or damage, including without limitation, flood and earthquake
coverage and coverage for computer hardware and sofiware. SCBOE must be endorsed on the
policy as a loss payee as its interests appear.

2.702 Subcontractor Insurance Coverage

Except where SCBOE has approved in writing a Contractor subcontract with other insurance
provisions, Contractor must require all of its Subcontractors under this Contract to purchase and
maintain the insurance coverage as described in this Section for the Contractor in connection
with the performance of work by those Subcontractors. Alternatively, Contractor may include
any Subcontractors under Contractor’s insurance on the coverage required in this Section.
Subcontractor(s) must fully comply with the insurance coverage required in this Section. Failure
of Subcontractor(s) to comply with insurance requirements does not limit Contractor’s liability
or responsibility.

2.703 Certificates of Insurance Other Requirements
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Contractor must furnish to SCBOE, certificate(s) of insurance verifying insurance coverage or
providing satisfactory evidence of self-insurance as required in this Section (the “Certificates™).
The Certificate must be on the standard “accord” form or equivalent. The Contract Number or
the Purchase Order Number must be shown on the Certificate of Insurance to Assure
Correct Filing. All Certificate(s) are to be prepared and submitted by the Insurance Provider.
All Certificate(s) must contain a provision indicating that coverage afforded under the policies
SHALL NOT BE CANCELLED, MATERIALLY CHANGED, OR NOT RENEWED without
30 days prior written notice, except for 10 days for non-payment of premium. Before the
Contract is signed, and not less than 20 days before the insurance expiration date every year
thereafter, the Contractor must provide evidence that SCBOE and its agents, officers and
employees are listed as additional insured under each commercial general liability and
commercial automobile liability policy.

The Contractor must maintain afl required insurance coverage throughout the term of the
Contract and any extensions and, in the case of claims-made Commercial General Liability
policies, must secure tail coverage for at least three (3) years following the expiration or
termination of any reason of this Contract. The minimum limits of coverage specified above are
not intended, and must not be construed; to limit any liability or indemnity of Contractor under
this Contract to any indemnified party or other persons. Contractor is responsible for all
deductibles with regard to the insurance. If the Contractor fails to pay any premium for required
insurance as specified in this Contract, or if any insurer cancels or significantly reduces any
required insurance as specified in this Contract without SCBOE’s written consent, then SCBOE
may, after SCBOE has given the Contractor at least three (3) days written notice pay the
premium or procure similar insurance coverage from another company or companies. SCBOE
may deduct any part of the cost from any payment due the Contractor, or the Contractor must
pay that cost upon demand by SCBOE.

2.800 INDEMNIFICATION
2.801 General Indemnification

To the extent permitted by law, the Contractor must indemnify, defend and hold harmless
SCBOE from liability, including all claims and losses, and all related costs and expenses
(including reasonable attorneys’ fees and costs of investigation, litigation, settlement, judgments,
interest and penalties), accruing or resulting to any person, firm or corporation that may be
injured or damaged by the Contractor in the performance of this Contract and that are
attributable to the negligence or tortious acts of the Contractor or any of its subcontractors, or by
anyone else whose acts are committed on their behalf may be liable.

2.802 Employee Indemnification

In any claims against SCBOE, its departments, divisions, agencies, sections, commissions,
officers, employees and agents, by any employee of the Contractor or any of its subcontractors,
the indemnification obligation under the Contract must not be limited in any way by the amount
or type of damages, compensation or benefits payable by or for the Contractor or any of its
subcontractors under worker’s disability compensation acts, disability benefit acts or other
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employee benefit acts. This indemnification clause is intended to be comprehensive. Any overlap
in provisions, or the fact that greater specificity is provided as to some categories of risk, is not
intended to limit the scope of indemnification under any other provisions.

2.803 Patent/Copyright Infringement Indemnification

To the extent permitted by law, the Contractor must indemnify, defend and hold harmless
SCBOE from and against all losses, liabilities, damages (including taxes), and all related costs
and expenses (including reasonable attorneys’ fees and costs of investigation, litigation,
settlement, judgments, interest and penalties) incurred in connection with any action or
proceeding threatened or brought against SCBOE to the extent that the action or proceeding is
based on a claim that any piece of equipment, software, commodity or service supplied by the
Contractor or its subcontractors, or the operation of the equipment, software, commodity or
service, or the use or reproduction of any documentation provided with the equipment, software,
commodity or service infringes any United States patent, copyright, trademark or trade secret of
any person or entity, which is enforceable under the laws of the United States.

In addition, should the equipment, software, commodity, or service, or its operation, become or
in SCBOE’s or Contractor’s opinion be likely to become the subject of a claim of infringement,
the Contractor must at the Contractor’s sole express (i) procure for SCBOE the right to continue
using the equipment, software, commodity or service or, if the option is not reasonably available
to the Contractor, (ii) replace or modify to SCBOE’s satisfaction the same with equipment,
software, commodity or service of equivalent function and performance so that it becomes non-
infringing, or, if the option is not reasonably available the Contractor, (iii) accept its return by
SCBOE with appropriate credits to SCBOE against the Contractor’s charges and reimburse
SCBOE for any losses or costs incurred as a consequence of SCBOE ceasing its use and
returning it.

Notwithstanding the foregoing, the Contractor has no obligation to indemnify or defend SCBOE
for, or to pay any costs, damages or attorneys’ fees related to, any claim based upon (i)
equipment developed based on written specifications of SCBOE; (ii) use of the equipment in a
configuration other than implemented or approved in writing by the Contractor, including, but
not limited to, any modification of the equipment by SCBOE; or (iii) the combination operation,
or use of the equipment with the equipment or software not supplied by the Contractor under this
Contract.

2.804 Continuation of Indemnification Obligations

The Contractor’s duty to indemnify under this Section continues in full force and effect,
notwithstanding the expiration or earlier cancellation of the Contract, with respect to any claims
based on facts or conditions that occurred before expiration or cancellation.

2900 TERMINATION/CANCELLATION

2.901 Notice and Right to Cure
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If the Contractor breaches the contract, and SCBOE in its sole discretion determines that the
breach is curable, then SCBOE shall provide the Contractor with written notice of the breach and
a time period (not less than 30 days) to cure the Breach. The notice of breach and opportunity to
cure is inapplicable for successive or repeated breaches or if SCBOE determines in its sole
discretion that the breach poses a serious and imminent threat to the health or safety of any
person or the imminent loss, damage, or destruction of any real or tangible personal property.

2.902 Termination for Cause

(a) SCBOE may immediately terminate this contract, for cause, by notifying the Contractor
in writing, if the Contractor (i) breaches any of its material duties or obligations under
this Contract (including a Chronic Failure to meet any particular SLA), or (ii) fails to cure
a breach within the time period specified in the written notice of breach provided by
SCBOE.

(b)  If this Contract is terminated for cause, the Contractor must pay all costs incurred by
SCBOE in terminating this Contract, including but not limited to, SCBOE administrative
costs, reasonable attorneys’ fees and court costs, and any reasonable additional costs
SCBOE may incur to procure the Services/Deliverables required by this Contract from
other sources. Reprocurement costs are not consequential, indirect or incidental damages,
and cannot be excluded by any other terms otherwise included in this Contract, provided
the costs are not in excess of 50% more than the prices for the Service/Deliverables
provided under this Contract.

(c) If SCBOE chooses to partially terminate this Contract for cause, charges payable under
this Contract shall be equitably adjusted to reflect those Services/Deliverables that are
terminated and SCBOE must pay for all Services/Deliverables for which Final
Acceptance has been granted provided up to the termination date. Services and related
provisions of this Contract that are terminated for cause must cease on the effective date
of the termination,

(d) If SCBOE terminates this Contract for cause under this Section, and it is determined, for
any reason, that Contractor was not in breach of contract under the provisions of this
section, that termination for cause must be deemed to have been termination for
convenience, effective as of the same date, and the rights and obligations of the parties
must be limited to that otherwise provided in this Contract for a termination for
convenience.

2.903 Termination for Convenience

SCBOE reserves the right to terminate this Agreement or any part of this Agreement for its sole
convenience and without cause. In the event of termination under this paragraph, Contractor will
immediately stop all work and will immediately cause any of its suppliers or subcontractors to
cease all work related to this Agreement. SCBOE will pay Contractor for all services
satisfactorily performed prior to notice of termination and shall recoup all unexpended funds.
There is no termination fee.
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2.904 Termination of Criminal Conviction

SCBOE may terminate this Contract immediately and without further liability or penalty in the
event Contractor, an officer of Contractor, or an owner of 25% or greater share of Contractor is
convicted of a criminal offense.

2.905 Rights and Obligations Upon Termination

(a)

(b)

(c)

If SCBOE terminates this Contract for any reason, the Contractor must (a) stop all work
as specified in the notice of termination, (b) take any action that may be necessary, or that
SCBOE may direct, for preservation and protection of Deliverables or other property
derived or resulting from this Contract that may be in Contractor’s possession, (¢) return
all materials and property provided directly or indirectly to Contractor by any entity,
agent or employee of SCBOE, (d) transfer title in, and deliver to, SCBOE, unless
otherwise directed, all Deliverables intended to be transferred to SCBOE at the
termination of the Contract and which are resulting from the Contract which must be
provided to SCBOE on an “As-Is” basis except to the extent the amounts paid by SCBOE
in respect of the materials, and () take any action to mitigate and limit any potential
darnages, or requests for Contractor adjustment or termination settlement costs, to the
maximum practical extent, including terminating or limiting as otherwise applicable
those subcontracts and outstanding orders for material and supplies resulting from the
terminated Contract.

If SCBOE terminates this Contract before its expiration for its own convenience, SCBOE
must pay Contractor for all charges due for Services provided before the date of
termination and, if applicable, as a separate item of payment under this Contract, for
Work In Process, on a percentage of completion basis at the level of completion
determined by SCBOE. All completed or partially completed Deliverables prepared by
Contractor under this Contract, at the option of SCBOE, becomes SCBOE’s property,
and Contractor is entitled to receive equitable fair compensation for the Deliverables.
Regardless of the basis for the termination, SCBOE is not obligated to pay, or otherwise
compensate, Contractor for any lost expected future profits, costs or expenses incurred
with respect to Services not actually performed for SCBOE.

Upon a good faith termination, SCBOE may assume, at its option, any subcontracts and
agreements for services and deliverables provided under this Contract, and may further
pursue completion of the Services/Deliverables under this Contract by replacement
contract or otherwise as SCBOE may in its sole judgment deem expedient.

2.906 Reservation of Rights

Any termination of this Contract or any Statement of Work issued under it by a party must be
with full reservation of, and without prejudice to, any rights or remedies otherwise available to
the party with respect to any claims arising before or as a result of the termination.
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2.1000 TERMINATION BY CONTRACTOR
2.1001 Termination by Contractor

If SCBOE breaches the Contract, and the Contractor in its sole discretion determines that the
breach is curable, then the Contractor will provide SCBOE with written notice of the breach and
a time period (not less than 30 days) to cure the breach. The Notice of Breach and opportunity to
cure is inapplicable for successive and repeated breaches.

The Contractor may terminate this Contract if SCBOE (i) materially breaches its obligation to
pay the Contractor undisputed amounts due and owing under this Contract, (ii) breaches its other
obligations under this Contract to an extent that makes it impossible or commercially impractical
for the Contractor to perform the Services, or (iii) does not cure the breach within the time period
specified in a written notice of breach. But the Contractor must discharge its obligations under
Sections 2.1000 before it terminates the Contract.

2.1100 TRANSITION RESPONSIBILITIES
2.1101 Contractor Transition Responsibilities

If SCBOE terminates this contract, for convenience or cause, or if the Contract is otherwise
dissolved, voided, rescinded, nullified, expires or rendered unenforceable, the Contractor shall
comply with direction provided by SCBOE to assist in the orderly transition of equipment,
services, software, leases, etc. to SCBOE or a third party designated by SCBOE. If this Contract
expires or terminates, the Contractor agrees to make all reasonable efforts to effect an orderly
transition of services within a reasonable period of time that in no event will exceed 60 days.
These efforts must include, but are not limited to, those listed in Section 2.900.

2.1102 Contractor Personnel Transition

The Contractor shall work with SCBOE, or a specified third party, to develop a transition plan
setting forth the specific tasks and schedule to be accomplished by the parties, to effect an
orderly transition. The Contractor must allow as many personnel as practicable to remain on the
job to help SCBOE, or a specified third party, maintain the continuity and consistency of the
services required by this Contract. In addition, during or following the transition period, in the
event SCBOE requires the Services of the Contractor’s subcontractors or vendors, as necessary
to meet its needs, Contractor agrees to reasonably, and with good-faith, work with SCBOE to use
the Services of Contractor’s subcontractors or vendors. Contractor will notify all of Contractor’s
subcontractors of procedures to be followed during transition.

2.1103 Contract Information Transition
The Contractor shall provide reasonable detailed specifications for all Services/Deliverables
needed by SCBOE, or specified third party, to properly provide the Services/Deliverables

required under this Contract. The Contractor will provide SCBOE with asset management data
generated from the inception of this Contract through the date on which this Contractor is
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